* The Boand o " :
Directors and

Bar Stagg
Wisk (Jou oud

(Jour CFamily
a Happy Holiday
Seasoul!

Mark your calendar for
upcoming Membership Events

Leadership Seminar
December 3, 8:30 — 1:00 p.m.

Annual Holiday Party & Silent Auction
December 9, 5:30 — 8:00 p.m.
Frenchman’s Reserve

Young Lawyers Panther’s Game
December 15

Second Annual Lawyer Variety Show
January 22, 2011, 6:00 p.m.
Eissey Theatre at Palm Beach State College

Wine Tasting Event
February 3, 5:30 p.m.
The Phillips Point Club

Joint Luncheon with Forum Club
February 16, 11:30-1:00 p.m.
Speaker: U.S. Supreme Court
Justice Stephen Breyer

Bench Bar Conference
March 4, 8:00 — 5:00
Palm Beach County Convention Center

Joint Luncheon with South County Bar
March 22, 11:45 a.m. — 1:00 p.m.
Benvenuto’s in Boynton Beach

Speaker: FL Bar President Mayanne Downs

Annual Judicial Reception
May 3, 5:30 — 7:00 p.m.
The Harriet at City Place

Law Day Luncheon
May 6, 11:45 — 1:00 p.m.
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" Thursday, December 9 "
o 5:30 p.m. to 8:00 p.m. o
] h]
5 Frenchman’s Reserve o
5 3370 Grande Corniche, Palm Beach Gardens 5
" $35.00 for PBCBA members; $45.00 for attorneys who are Non-PBCBA Members; "
" $45.00 Spouses; Judges are complimentary. Includes drinks, heavy hors d’oeuvres "
':%i plus a chance to shop for holiday gifts at bargain prices! :éf'
-:j;;; One hundred percent of the proceeds benefit charities sponsored by the Young .:%
.. Lawyers and North County Sections. Thank you to our sponsors to date: Rock Legal ..
,, Services & Investigations, Visual Evidence, Brooks Brothers, Sabadell United Bank, ,,
& Bob Greenberg CLTC, LexisNexis and Torrington, Romagnolo & Goldberg Wealth k?
II Consulting Group at UBS. Pre-registrations are required and can be done on the II
" Bar’s website palmbeachbar.org ' '
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Nominating petitions available for Board of Directors

The annual election of officers and directors for the Palm Beach County Bar will
take place via online voting in April. Persons seeking to run for a position on the Board
of Directors will need to obtain a nominating petition and must be a member in good
standing of the Palm Beach County Bar Association. The nominating petition must be
signed by no fewer than 20 members in good standing of the Association. Petitions for

President-elect will be available on December 15 and are due back in the office by 5 p.m.

on January 14. Petitions for director-at-large seats will be available on December 22 and
are due back in the Bar office by 5 p.m. on January 21. Petitions may be obtained by
calling the Bar office at 687-2800 or by sending an e-mail requesting it at

pburns @palmbeachbar.org. For any of the positions, it is the candidate’s responsibility to

verify ahead of time through the Bar office that the members that sign their petitions are
members in good standing, otherwise, the petition will be deemed invalid.
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BAR ASSOCIATION

MICHAEL J. NAPOLEONE
President

www.palmbeachbar.org

PATIENCE A. BURNS, CAE
Executive Director

Officers
Michael J. Napoleone, President
John M. Howe, President-elect

Directors

C. Wade Bowden

Robin I. Bresky

Jason J. Guari

Theodore S. Kypreos
James “Grier” Pressly III
Adam T. Rabin

Jill G. Weiss

John R. Whittles

Michelle R. Suskauer, Immediate Past President
Allison L. Kapner, Young Lawyers Section
President

Edward D. Reagan, North County Section President
Theodore L. DiSalvo, Ex Officio, South County
Bar President

FL Bar Board of Governors Members
Gregory W. Coleman

David C. Prather

Lisa S. Small

Michelle R. Suskauer

FL Bar Young Lawyers Division
Board of Governors Members
Adam Myron

Matthew T. Ramenda

Elisha D. Roy

1601 Belvedere Road, Suite 302E
‘West Palm Beach, FL 33406
(561) 687-2800

FAX (561) 687-9007

e-mail info@palmbeachbar.org.

Advertising Information:
Shoshanah Spence ¢ sspence @palmbeachbar.org

Views and conclusions expressed in articles and
advertisements herein are those of the authors or
advertisers and not necessarily those of the
officers, directors, or staff of the Palm Beach
County Bar Association. Further, the Palm Beach
County Bar Association, its officers, directors, and
staff do not endorse any product or service
advertised. Copy deadline is the first of the month
preceding publication.

The mission of the Palm Beach County Bar
Association is to serve its members, foster
professionalism and enhance the public’s
understanding and awareness of the legal system.

LETTERS TO THE EDITOR

The Palm Beach County Bar Association Bulletin

welcomes your comments on topics relating to the

law, the legal profession, the Palm Beach County
Bar Association or the Bar Bulletin.
Letters must be signed, but names
will be withheld upon request. The
editor reserves right to condense.

Send letters to:

EDITOR Bar Bulletin

Palm Beach County Bar Association
1601 Belvedere Road, #302E
‘West Palm Beach, FL 33406

e
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I5th JUDICIAL CIRCUIT 2011 COURT HOLIDAY SCHEDULE

The following holidays will be observed by the Fifteenth Judicial Circuit in 2011:
New Year’s Day Friday, December 31, 2010
Martin Luther King Jr. Birthday Monday, January 17
President’s Day Monday, February 21

Good Friday Friday, April 22
Memorial Day Monday, May 30
Independence Day (observed) Monday, July 4

Labor Day Monday, September 5
Rosh Hashanah Thursday, September 29

Columbus Day

Veteran’s Day
Thanksgiving Day

Friday after Thanksgiving
Discretionary Holiday
Christmas (observed)

New Year’s Day (observed)

Monday, October 10*
Friday, November 11
Thursday, November 24
Friday, November 25
Friday, December 23
Monday, December 26
Monday, January 2, 2012%*

*Monday, October 10, 2011 is a County holiday and County buildings will be closed.
Therefore, court hearings cannot be scheduled on that day. The Court will hold an
in-service training for all 15th Judicial Circuit employees.

**January 1, 2012 falls on a Sunday. Therefore, the Circuit will recognize Monday,

January 2, 2012, as the New Year’s holiday and as the first holiday in 2012. This
corresponds to the County’s holiday schedule.

Did you buy tickets for the Variety Show?

Auditions for our Second Annual Lawyer Variety Show were held last month and the
lineup of performers promises to be just as much fun and entertaining as last year! Make
plans to join us on Saturday, January 22 from 6:30 pm to 9:00 pm at the Eissey Campus
Theatre in Palm Beach Gardens.

If you haven’t already purchased your seats, buy them today! Tickets are $35.00 for
Orchestra and $25.00 for Balcony and can be purchased online at ww.palmbeachbar.org.
Seating is reserved and will be given on a first come first serve basis.

The following members are scheduled to perform in this year’s show.
Congratulations to...
Bryan Anderson
Wade Bowden
Brian Denney
Tracy Gerber
Sheri & Rex Hazeltine

Adam Rabin
Darren Shull
Barry Silver
Jeremy Slusher
Carl Spagnuolo

John Howe Michelle Suskauer

Al Johnson Grey Tesh

Rick Kupfer Patti Velasquez

Adriana Lopez Jill Weiss

Iola Mosley John Whittles

Michael Napoleone & the North County Section
Mark Pachman Board of Directors

A portion of the show proceeds benefit the Legal Aid Society’s new Armed Services
Advocacy Project.

Family Connections Program Wish List

The Family Connections Program provides a child-friendly secured environment and
trained personnel to schedule and supervise time sharing and monitored exchanges as
court ordered between children and family members. This service is in need of items for
children that participate in their program that include such things as: televisions, dvd
players, Wii game system, movies, and other toys (legos, puzzles, card games, arts and
crafts, books) and board games. If you are interested in making a donation, please contact
Debra Oats-Ducram at (561) 355-4495 or contact her via email doats@pbcgov.org

Bubletin



Stand up and try

By now, we have
all likely (finally)
digested our
Thanksgiving feasts
and are headed full-
steam into the
holiday season. That means holiday parties
— usually lots of them — including the
Bar’s Annual Holiday Party & Silent
Auction at Frenchman’s Reserve. We will
all try to find time to squeeze in work
between parties, shopping and, finally,
starting that exercise program we’ve been
talking about since our New Year’s
Resolution back in January, just eleven
short months ago. Before you know it,
2010 will be in the books and you will
soon be unwrapping that new 2011 “Word-
of-the-Day”, “Joke-of-the-Day”, or
“Inspirational-thought-of-the-Day”
calendar. (People do still buy those, right?)

As you reflect back on the last eleven
months, was it a good year? Ask yourself,
did I make a difference, or did it seem like
I was just on a stationary bike pedaling to
nowhere? (Metaphorically speaking, of
course; not on the real stationary bike that
has become a permanent clothes rack in
the corner of your bedroom.) Well, you
may have fallen short on some resolutions,
but there is still time to make a difference:
contact the Legal Aid Society of Palm
Beach County and volunteer to take on a
pro bono case. Yes, this is one of “those”
messages touting the value of pro bono
work. Undoubtedly, everyone has heard
about the One Campaign launched by The
Florida Bar. The concept is simple: One
Client. One Attorney. One Promise. By
simply accepting one case, you can make
a difference in the life of one person, one
family who cannot otherwise afford the
legal assistance they need.

Unfortunately, instead of “one,” the
word that comes to the mind of many
lawyers is “why?” Why should I do pro
bono work? The answer is simple: pro
bono work can be some of the most
challenging, interesting and meaningful
work you will ever do as a lawyer. It
reminds us of what made many of us
choose the legal profession in the first
place — it’s creative, it’s optimistic and it
matters. I recently had the opportunity to
speak at the admission ceremony for
newly admitted attorneys.

As they stood there, full of hope and
enthusiasm, and took the oath, I listened,

President's Message

By Michael J. Napoleone, President

really listened, to the promise we all
swore upon admission to the bar. Part of
that oath is a pledge that we will “never
reject the cause of the defenseless or
oppressed or delay anyone’s cause for
lucre or malice.” The holidays are the
perfect time to finally take on that pro
bono case that you have been promising
yourself that you would handle when you
finally found the time. It’s like the saying,
“You can’t be too rich or too thin.” The
time is never right; but there are people
who need your help now.

A movie I really enjoyed is Dave,
where Kevin Kline plays the role of a
presidential impersonator who, because
the president has suffered a stroke, is
enlisted to pretend to be the actual
president. Moderate hilarity ensues. At a
point near the end of the movie,
“president” Dave pledges to make job
creation the focus of his administration.
To paraphrase, he says that the look on
someone’s face when they finally get that
job, they look like they can fly; for them,
it’s not about the paycheck, it’s about

respect, about being able to look in the
mirror and know that you’ve done
something valuable with your day. As for
taking on the seemingly impossible goal of
“full employment”, he says, “You don’t
really know how much you can do until
you stand up and decide to try.”

We all recognize that the economy is
still down, unemployment is still up, the
foreclosure mess is only deepening as
more and more layers are peeled back
revealing more problems. As a result,
Legal Aid has experienced a significant
increase in the number of individuals and
families seeking their services. The face of
the typical Legal Aid client has changed
and now includes many of our friends,
colleagues and neighbors who are finding
themselves in need of free legal assistance.
People need help. They need your help.
Don’t let another year slip away without
fulfilling that promise. Contact the Legal
Aid Society at (561) 655-8944 or go
online to www.legalaidpbc.org. Now is the
time to stand up and try.
mnapoleone @richmangreer.com

ALEXANDER “SANDY” MYERS, ESQUIRE
Mediator/Arbitrator

J.D. Stetson University College of Law (1970)
Florida Bar Board Certified Civil Trial Lawyer
(1983-2007)

Florida Bar Board Certified Emeritus Specialist

Civil Trial Lawyer (2007-Present)
Florida Certified:
Circuit Civil Mediator (1998-Present)
Family Mediator (1998-Present)
Florida Qualified Arbitrator (1991-Present)
NASD/FINRA Approved Arbitrator
Practice Limited to Attorney Represented Cases Only
o No Travel Charges Within Palm Beach County
o No Charges for Pleading/File Review

o $250.00 per hour
Collaborative Divorce

Since 12/31/2005 Practice limited to Pre-Suit and Court Ordered Mediation,
Arbitration, and Special Master Appointment

1665 Palm Beach Lakes Blvd., Ste 1000
West Palm Beach, FL 33401
Office (561) 689-8335 ¢ Fax (561) 689-8337
Cell (561) 758-7300 ¢ email: samyersesq@aol.com

December 2010
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Who are they?

Can you guess who these members are? Answers can be found on page 13.
If you have old pictures of yourself or other members that you’d like featured,
please send them to Patience Burns at the Bar Office.

|0th Annual Cup of Justice Golf Classic Raises
$40,000 for Educational Advocacy Project

The Legal Aid Society of Palm Beach County’s 10th Annual
Cup of Justice Golf Classic raised $40,000 to support its
Educational Advocacy Project. The project’s mission is to ensure
positive educational outcomes for disabled children attending
Palm Beach County schools.

Attorney Robert Shalhoub chaired the October 11th
tournament at Bear Lakes Country Club. The presenting sponsor
of the event was Sabadell United Bank. Lunch was sponsored by
Florida Crystals and dinner sponsorship was shared by the
accounting firm of Caler, Donten, Levine, Porter & Veil, P.A.
and the Law Offices of James A. Bonfiglio, P.A.

The Solo & Small Firm Practitioners Committee meets

every 6 weeks to network and discuss important timely topics.
Attend the next event for lunch and CLE credit — all for just
$10.00!

December 1 — Law Office Technology: Tired of going to the
Post Office?

January 19, 2011 — Law Office Compliance for Employees
Feb ruary 24, 2011 — Internet Marketing

March 30, 2011 — Vendors from A to Z

May 11, 2011 — Taxes, Accounting & Staying out of Trouble!

REGISTER ONLINE @ www.palmbeachbar.org The accounting firm of Moore, Ellrich & Neal, P.A., was

(topics may change. Check the Bar’s website for updates) awarded the Cup of Justice after an outstanding round of golf.
The team’s players included Chappell Brown, Michael Scheve,

Mark Luttier and Matthew Smith

5}% = T Memoniam “*7&\3\‘%
5’7}7 Retined 21d DCA Judge ‘Gﬁ
Thomas . Bankdull, Jr.
September 24, 2010

S 1957 Palm Beack County Bar President (
9“5, Phillip D. Auderson “/!
PSe. October 31, 2010 L I
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Also playing in
the tournament were
attorneys Chris
Larmoyeux, Michael
Walsh and Eric Hewko




Family Picnic A Great Success!

More than 200 members, judges and their families attended the Bar’s first family picnic
at Dreher Park in West Palm Beach. The day included sunny skies, a law firm bake-off
challenge, rock wall, bounce house, face painting, relays, live music, BBQ, ice cream, plus
lots more! Here are photos from the picture perfect day:

Michael Napoleone with his
son Christopher

Board members Grier Pressly and John Whittles made
sure everyone had a nice cold cup of beer

=t :
Andrea McMillian and her daughter

A\

The Face Painter was a big hit foo!

- - i i e
i — z { 20 . oy
Winning first place in the Law Firm Bake-Off is Tracy Vaspoli (third from . )
left) from Murray & Guari Trial Attorneys. Tracy received a $100 gift Additional pictures
certificate to Williams & Sonoma for her winning “White Chocolate can be found on the
; Raspberry Truffle Cheesecake.” Pictured from left to right: Jason Guari, ’ -
::;ss;zf;u:ug:’ue:::ker, Nancy Reidler and June Cozza, Tracy Vaspoli, and our Bake-Off testers - Judges Ted Bar’s website at
Borras, Krista Marx and Joe Marx. Pat DeRamus (front) did a www.pdlmbeachbar.org,
tremendous job organizing the contest. Thanks to all!

This event was made possible by the following sponsors:

Smith Ivey & Fronrath, P.L. (BBQ) Palm Beach Co. Chapter of the Paralegal
Alan Kelman DDS (Ice Cream) Association of Florida Inc. (Entertainment)
Leifert & Leifert PA (Entertainment) Rock Legal Services & Investigations
Lesser Lesser Landy & Smith (Rock Wall) (Picnic Tables)
LexisNexis (Bake-Off) Sabadell United Bank (Refreshments)
; Lytal Reiter (Bounce House) Squire Sanders & Dempsey LLP (Face Painting)
Event coaches Jon Mann and Ray Kramer led Matrix Mediation (Picnic Tables) Steinger Iscoe & Greene P.A. (T-shirts)
some awesome games including a water McCabe Rabin PA (Beer) The Law Office of Robin Bresky (Bake Off)

balloon toss won by Matthew Poirier and his

- Murray & Guari Trial Lawyers (Refreshments)
friend JC
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Either one will do.

Why settle for good when better is a phone call away?

Fighting for the Injured

Rosenthal, Levy: Simon, e

ATTORNEYS AT LAW

cticing Social Security Disability guarantees yc
ar T cord of winning. Good is

tning the Floricla Bar.
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Northern
District of Florida
Bankruptcy Judge
Lewis M. Killian, Jr. recently ruled
against an objecting creditor seeking the
determination that debtor’s beneficial
interest in an intervivos trust was
property of the bankruptcy estate. See,
In re Ciano, 433 B.R. 431 (Bankr. N.D.
Fla. 2010). In In re Cianco, the
undisputed facts are that the debtor’s
father established, as the grantor, an
Irrevocable Lifetime Family Trust
Agreement (“Trust”) wherein the debtor
and his two siblings were named as the
beneficiaries and the debtor’s father’s
second wife was named as the trustee.
Prior to the establishment of the Trust,
the debtor’s father was the owner and
insured under two life insurance
policies. Upon creation of the Trust, the
debtor’s father transferred ownership of
the policies to the Trust and designated
the Trust as the beneficiary of both
policies. The Trust contained the
following spendthrift provision:

Spendthrift. A beneficiary’s

interest in this Trust may not

be pledged, assigned, sold,

transferred, alienated,

encumbered or anticipated by

such beneficiary in any way,

nor shall any such interest in

any manner be liable for or

subject to the debts, liabilities

or obligations of such

beneficiary or claims of any

sort, including those claims of

my beneficiary’s spouse

against such beneficiary.

The debtor’s father died 44 days
after the debtor filed a Chapter 7
bankruptcy petition. Upon his death, the
three beneficiaries were entitled to
immediate distribution of their
respective shares, which amounted to
approximately $1 million each.

A creditor of the bankruptcy estate
filed a motion with the bankruptcy court
seeking a determination that the Trust
assets are property of the bankruptcy
estate. The creditor’s initial argument
was that the spendthrift provision was

Eaunberuptey Connen

Debtor’s Interest in Intervivos Trust Ruled Not
Property of the Bankruptcy Estate

Submitted by: Marc P. Barmat

invalid and therefore 11 U.S.C. §541(c)(2),
which recognizes the enforcement of
restrictions “on the transfer of a beneficial
interest of the debtor in a trust” did not
apply. The Court rejected the creditor’s
argument and found the spendthrift
provision to be valid as “the debtor did not
exercise absolute dominion or control over
any of the assets of the trust, and at the
time of the petition was prevented from
reaching any of the trust assets.” Id. at 434.

The creditor further argued that the
distribution to the debtor should be
property of the bankruptcy estate based
upon 11 U.S.C. §541(a)(5), which states
that the bankruptcy estate is comprised of
all of the following property, wherever
located and by whomever held:

(5) Any interest in property that
would have been property of the
estate if such interest had been an
interest of the debtor on the date
of the filing of the petition, and
that the debtor acquires or
becomes entitled to acquire
within 180 days after such date —

(A) by bequest, devise, or
inheritance;

(B) as a result of a property
settlement agreement with the
debtor’s spouse, or of an
interlocutory or final divorce
decree; or

(C) as a beneficiary of a life
insurance policy or of a death
benefit plan.

The creditor argued that the debtor’s
entitlement, within 180 days from the
filing of the bankruptcy petition, to receive
a share of the funds from the trust that the
trust received as beneficiary of the life
insurance policy, constitutes either a
bequest, devise, or inheritance under
§541(a)(5)(A) or receipt of funds as a
beneficiary of a life insurance policy under
§541(@)(5)(O).

In rejecting the creditor’s argument,
the court looked to the plain language of
11 U.S.C. §541(a)(5)(A) and found that
the language does not encompass the

debtor’s interest as one of three
beneficiaries of a trust that is the sole
beneficiary of two separate life insurance
policies. Id. at 435. The court held that
the debtor acquired his interest in the
Trust as an inter vivos gift prior to the
death of his father, and not as a result of
the his father’s death. Accordingly, the
Trust was not in the nature of a
testamentary trust, and the debtor did not
obtain his interest in the Trust by way of a
bequest, devise, or inheritance. Id. at 436.

The Court also rejected the
creditor’s argument that the Trust assets
were property of the bankruptcy estate
pursuant to 11 U.S.C. §541(a)(5)(C) “as
a beneficiary of a life insurance policy...”
In rejecting the creditor’s argument, the
Court found that the trust was the
beneficiary of the life insurance
proceeds, and that the debtor was merely
one of three beneficiaries of the Trust.
The Court noted that to rule otherwise
would disregard the plain language of 11
U.S.C. §541(a)(5)(C) and effectively
broaden the section to include
beneficiaries of beneficiaries of life
insurance policies. Id. at 437.

This article was submitted by Marc
Barmat, Furr and Cohen, PA., One
Boca Place, Suite 337 West, 2255
Glades Road, Boca Raton, FL 33431;
mbarmat@furrcohen.com

Board of Directors
Meeting Attendance
Retreat Aug Sept Oct
Bowden X X X X
Bresky X X X X
Coleman
DiSalvo X X
Guari X X X X
Hawkins
Howe X X X X
Kapner X X X X
Kypreos X X X X
Napoleone x X X X
Prather X
Pressly X X X X
Rabin X phone x X
Reagan X Ponzoli x
Small
Suskauer X X phone x
Weiss X X X X
Whittles X X X b

December 2010
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The Bankruptcy Law CLE Committee
of the Palm Beach County Bar Association
presents:

“View From High Places -

Insights from the Courts and a Trustee”
Wednesday, March 9, 2011 - 11:00pm - 2:00p.m.

Bar Offices - 1601 Belvedere Rd., Suite 302E, WPB

Program Schedule

10:30am Check In / Late Registration

10:50am Welcome - Opening Remarks - Julianne R. Frank, Esq.,
Frank, White-Boyd, P.A., Bankruptcy CLE Committee Chair

11:00am View from the Chapter 13 Trustee - Robin R. Weiner, Esq.,
Plantation, FL

12:00pm Buffet Lunch

12:30pm View from the Bench: The Words and Wisdom of our
Bankruptcy Judges - Honorable Paul G. Hyman and the
Honorable Erik P. Kimball, United States Bankruptcy Judges
Southern District of Florida -
Moderated by Julianne R. Frank, Esq., Frank, White-Boyd, P.A.

SPONSORED BY: HELPER

COM

This course is expected to receive 3.0 CLER from The Florida Bar.
The cost of the seminar, including lunch, is $75 for PBCBA members/legal assistants, $115 for
non-PBCBA members/legal assistants. After 3/2/11, add $10.00 late fee.

All refund requests must be made no later than 48 hours prior to the date of the seminar.
___ Please check here if you have a disability that may require special attention or services. To ensure avail-
ability of appropriate accommodations, attach a general description of your needs. We will contact you for fur-
ther coordination.

HOW TO Sy BYCHECK | 4/ BY CREDIT CARD  [@PB Materials will now be emailed to all
REGISTER éﬁ Return this c ’{1_\__: | Forsecurity purposes, your must register ¥ . o
- form 1\\l:'__'_"L online at wwwpa““beachharorg Ah reglstrants pl'lor tO the Semlnar
—" ——

Name: Telephone:

Address: City/Zip

Email Address:

I will not be able to attend the seminar but would like to order the CD (allow 4 weeks for delivery) (Bankruptcy
Seminar 3/9/11) Cost is the same as listed above, in addition to $10 for shipping and handling.
PAYMENT BY CHECK ONLY, WITH THIS FORM.

Palm Beach County Bar Association, 1601 Belvedere Rd. #302E, West Palm Beach, FL 33406.
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Zelner and NCS President Ned Reagan

and Judge Edward Garrison

Nonth County Section

These pictures were recently taken during a North County Section event at the Capital Grille in Palm Beach Gardens.

North County Board member Keith Campbell, David

Judge Roger Colton, Chief Judge Peter Blanc, Michael Napoleone

Q.“].— [

Judge Peter Evans and Scott Murray

W Scott Mason and
Jessica Callow

Judge Laura Johnson and
Greg Coleman

Benchmarks: Raising the Bar

on Civics Education

The Florida Bar’s
Judicial Independence
Committee has created
an initiative entitled,
“Benchmarks: Raising
the Bar on Civics
Education”. This
program is designed to give attorneys
activities that they can use to teach the
fundamentals of government and the courts
to adult civic and community groups. This is
a critical mission and an important one for
The Florida Bar and its members. An
informed public is the best defense of a
vigorous democracy, the rule of law and an
independent, impartial and fair judiciary.
Benchmarks aims to inform adults through
engaging activities about judicial review; the
Bill of Rights and reviewing laws to see if
they are constitutional; facts and knowledge
about U.S. government and the courts; and
court funding. The program has five
activities that attorneys can use when they
speak to community groups. Each activity
has an overview and supporting materials
that can be found on The Florida Bar’s
website ranging from PowerPoint
documents, flashcards, speaker notes and
other items to make it easy for you to make
the presentations.

Page 8
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HAS A NEW ADDRESS.

The Forum
stimation

Phone 561-684-9500
1655-1675 Palm Beach Lakes Boulevard, West Palm Beach, Florida

We'll Pay
For Your Move!

Special Rates
Starting at $17.75/SF

Realty LLC. Licensed Real Estate Broker. All rights reserved. 1645 Paim Becch Lokes Boulevard, Suite 100
West Palm Beach, Flonda

ParSTHER

CAPITAL REALTY LLC

< i 2070 -
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Probate Connet

As a prerequisite
to deposing an
incapacitated person
(or an alleged
incapacitated person), it may be necessary
to: (a) have a hearing to determine
whether the witness is disqualified from
testifying, and/or (b) submit written
deposition questions to the witness.

A witness is presumed competent to
testify until the contrary is established.
See §90.601, Fla. Stat. (every person is
competent to be a witness, except as
otherwise provided by statute);
Rutherford v. Moore, 774 So. 2d 637 (Fla.
2000); Hawk v. State, 718 So. 2d 159
(Fla. 1998). Even a person who has been
declared insane can be found competent
to testify. See Belcher v. Johnson, 834 So.
2d 422 (2nd DCA 2003), citing Fla.
Power & Light Co. v. Robinson, 68 So.
2d 406 (Fla. 1953). The witness’s
unreliability goes to his credibility, which
is for the trier-of-fact to consider. See
Terry v. State, 668 So. 2d 954, footnote 9
(Fla. 1996), citing Weygant v. Fort
Meyers Lincoln Mercury, Inc., 640 So. 2d
1092 (Fla. 1994).

A witness is incompetent to testify if
the Court determines the witness is (1)
unable to communicate to the Court; (2)
unable to understand the duty to tell the
truth; or (3) unable to perceive and
remember the events. See Rutherford
Supra; citing §§ 90.603, .604, Fla. Stat.
Competency to testify is established
when a witness has sufficient
understanding to comprehend the
obligations of the oath and is capable of
giving a correct account of the matters
which the witness has seen or heard
relative to the question at issue. See
Kaelin v. State, 410 So. 2d 1355 (Fla. 4th
DCA 1982).

In Belcher v. Johnson, 834 So. 2d
422 (Fla. 2nd DCA 2003), the Belchers
sought to take the deposition of Ms.
Roberts, who is an elderly woman
suffering from dementia. Her guardian
filed a motion for protective order
seeking to prevent the deposition because
Ms. Roberts was, to some degree, legally
incapacitated. The trial court granted the
protective order without an evidentiary
hearing and without making a factual
determination that Ms. Roberts should be
disqualified to testify as a witness under

Deposing An Incapacitated Person
By David M. Garten, Esq.

§90.603, E.S. Apparently, the trial court
assumed that Ms. Roberts’ incapacity for
purposes of a guardianship proceeding
rendered her disqualified to testify as a
matter of law. The court quashed the
protective order and remanded to the trial
court to conduct a hearing to determine
whether Ms. Roberts should be
disqualified from testifying pursuant to
section 90.603. The court reasoned that
even a person who has been declared
insane can be found competent to testify.
In Urbanek v. Hopkins, 993 So. 2d
1110 (Fla. 4th DCA 2008), a beneficiary
of certain irrevocable living trusts sued
the trustee for breach of fiduciary duty for
failing to make distributions. In turn, the
trustee counter-sued asserting that the
beneficiary had induced the grantor to
exert undue influence on the trustee to
make improper distributions. The grantor
was the father of the beneficiary and was
not a party to the case. No claims were
made by or against the grantor. The

pankauski
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trustee sought to take the grantor’s oral
deposition. The grantor’s attorney
objected to the deposition because the
grantor was 88 years old and suffering
from Parkinson’s disease. The attorney
furnished the trial court with a detailed
affidavit from a physician who had
specific knowledge about the grantor’s
condition and filed a motion to limit the
deposition to written questions. In
response, the trial court ordered the
grantor and his physician to appear in
court for a hearing on the grantor’s
medical condition. In spite of the affidavit
establishing danger to the grantor’s health
from being forced to appear for a
deposition, the judge nevertheless insisted
that he come to court to testify and
rejected the alternative of first permitting
only a written deposition. The grantor did
not personally come to court and appeared
at the hearing through counsel. The trial
judge ordered the grantor to submit to a
compulsory medical examination (CME)
by a physician chosen by the trustee
within the next 30 days.

The appellate court quashed the order
requiring a CME. The court found that
the trustee failed to establish good cause

Continued on page 15
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The Elder Law Affairs Committee of the Palm Beach County Bar Association presents:

“I3th Annual Elder Law Update”

Thursday, December 16, 2010 - 8:20a.m. - 2:00p.m.
Bar Offices - 1601 Belvedere Rd., Suite 302E, WPB

8:00am - 8:20am

8:20am - 8:30am

8:30am - 9:20am

0:20am - 9:50am
9:50am - 10:00am
10:00am - 10:50am

10:50am - 11:40am

11:40am - 12:00pm
12:00pm - 12:30pm
12:30pm - 1:00pm

1:00pm - 1:10pm
I:10pm - 2:00pm

Program Schedule

Late Registration - Check In

Welcome - Opening Remarks - Seth A. Marmor, Esq., Shapiro Blasi Wasserman ¢ Gora PA,
Chair PBCBA Elder Law Affairs Committee, Florida Bar Board Certified Elder Law, and
Wills, Trusts ¢ Estates Attorney

The Role of Court-Appointed Counsel In Guardianship - Doing it Right &
Doing it Ethically - Lawrence Levy, Esq., Law Office of Lawrence Levy, P A

Class Act Coverage - Bob Greenberg, CLTC, MetLife
Break

Annual Tax & Ethics Update - Michacl A. Lampert, Esq., Michael A. Lampert, P.A,
West Palm Beach, FL, Florida Bar Board Certified Tax Attorney

Medicaid Update - Leonard E. Mondschein, Esq., Chairman Elder Law Section of the Florida Bar,
Florida Bar Board Certified Elder Law, and Wills, Trusts ¢ Estates Attorney, Miami

LUNCH (included in registration)
VA Aide & Attendance Benefits - Craig Carr, Palm Beach County Veterans Services Office,

Ethics and Professionalism: A Cut Above the Ordinary - Representative from the
Professionalism Committee of the Palm Beach County Bar Association

Break

Legislative Update - Ellen S. Morris, Esq., Elder Law Associates, Legislative Chair Elder Law Section

pankauski

SPONSORED BY: LAW FIRM

P.L.L.C.

of the Florida Bar
\@Se’nimﬂridge

This course has been granted 6.0 CLER including 2.5 Ethics credit /
4.5 Elder Law; 4.5 Wills, Trusts & Estates Certification credits from The Florida Bar.
The cost of the seminar, including lunch, is $165 for PBCBA members/legal assistants, $205 for non-PBCBA
members/legal assistants, if registered by 12/9/10. Add $25 to registration fee after that date.

If a phone reservation is made and we do not receive payment and you do not attend, you will be charged $25. All refund requests must
be made no later than 48 hours prior to the date of the seminar.

___ Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate accom-
modations, attach a general description of your needs. We will contact you for further coordination.

Estate & Trust Litigation

HOW TO Sy BYCHECK | /55 BY CREDIT CARD  [@PB Materials will now be emailed to all
REGISTER éﬁ Return this c ’{1_\__: | Forsecurity purposes, your must register ¥ . o
- form 1\\l:'__'_"L online at wwwpa]n]beachharorg Ah reglstrants pl'lor tO the Semlnar
—" ——

Credit card registration payment not accepted by Fax to comply with PCI regulations.
Please register me for the December 16, 2010 Elder Law Seminar:

Name: Telephone:

Address: e-mail:

I will not be able to attend the seminar but would like to order the CD Rom. (allow four weeks for delivery) (Elder Law 12/16/10)
Cost is the same as listed above, in addition to $10 for shipping and handling. PAYMENT BY CHECK ONLY, WITH THIS
FORM..




Diversity Membership Luncheon

: { ; " Steve Zack and Chris Searcy
The PBCBA recently joined together with FAWL, the 4th DCA Judge Carole Taylor, Sia Baker-Barnes, Lynn
Hispanic Bar and the Cunningham Bar for a membership Solomon, Maureen Martinez and Craig Lawson

luncheon featuring guest speaker ABA President Steve
Zack. PBCBA President Michael Napoleone is pictured
above with the presidents of each of the co-sponsoring
organizations: Samantha Feuer; Adrian Alvarez and
Grasford Smith.

Audio books recorded for the
Blind & Dyslexic

Members of the Lawyers for
Literacy Committee recently
volunteered at Recording for the Blind
& Dyslexic (RFB&D), a national non-
profit organization that produces
educational audiobooks for students
FL Bar President-elect Scoft Hawkins, ABA Lo TGP RIS ()
President Steve Zack, and 15th Circuit Board with visual and learning disabilities.
of Governors Rep Greg Coleman RFB&D relies heavily on its 5,400
active volunteers nationwide. At its
Boca location, the only RFB&D studio
in Florida, 153 volunteers donated 6,819
hours last year, producing 258 books
and serving 25,258 students.

Lawyers for Literacy Committee

Steve Stinson, Mario deMendoza and Pat Casey

THE SIRCUIT SOURT OF THE

FIFTEENTH JubiciaL CIRCUIT members learned the 60-plus year
= history of REFB&D, toured its new
il ST CN T e studios on the FAU campus, and tried
KennerH D, STERN BOO WEST ATLANTIC AVENUE K .
SRR Bl Bl Liomi: a5t their hand (and vocal cords) at recording
audiobooks.
October 4, 2010 RFB&D will host a training session

for interested volunteers on Saturday,
December 4 at 10 am at REB&D studios

Patience A. Burns, Executive Director

Palm Beach County Bar Assn. in Boca. For more information, contact
P s Committee Chair Peggy Wood at

aunte 3 -t .

West Palm Beach, FL 33406 wood@caldwellpacetti.com.

Diear Patience:

Please accept my deep appreciation and thanks to you and the Bar Association for honoring these
of us who are retiring from the Judiciary, and for the beautiful engraved decanter which you
presented at the luncheon. It will be a cherished memento. 1 look forward to many more years of
active involvement with the Association. Thanks again,

Sincerely,

Kenneth D, Stern
KDS: jh

Lawyers for Literacy Chair Peggy Wood in the
recording booth
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The Golden Rule for Lawyers

By Dean T. Xenick, on behalf of the
Professionalism Committee

My seven year old daughter is a
genuinely sweet and caring child. She loves
her family and adores animals. However, as all
seven year olds do, every once in awhile she
may say something that I don’t necessarily
like, to which I ask her, “Would you say that
to your teacher?” Her response is always, “No,” which garners my
response, “‘then don’t say that to me.”

As attorneys, we sometimes get caught up in the defense of
our clients to the point where we forget that we are dealing with
other human beings and fellow colleagues with whom we share
the same profession. So, before you fire off that snide e-mail,
letter, or Motion for Sanctions to opposing counsel, ask yourself
“Would I say that to the judge?” If the answer is no, you may
want to reconsider your actions.

The Golden Rule (“Do unto others as you would have them
do unto you” or the child’s version, “Treat others as you want to
be treated”) is a practice that should be employed by attorneys
daily in their practice. In that vein, I give you The Golden Rule
for Lawyers: “Litigate against opposing counsel as you would
want to be litigated against yourself.”

The Golden Rule should apply to all aspects of our daily
work life, including motion practice, courtroom demeanor and
behavior. Call it the “Denny Crane effect,” (he is a character
from the TV shows “The Practice and “Boston Legal” - if you
don’t know who he is just Google him) but judges are seeing
more disrespect and an increase of objectionable courtroom
behavior as well. I recently took the CLE seminar, “Masters
Seminar on Ethics 2009”, which was provided by the Florida
Bar. This seminar, moderated by several judges and lawyers,
brought to the forefront this troubling trend. All of the judges in
this seminar concluded that attorneys are becoming less
professional towards other lawyers and more disrespectful
towards judges in the courtroom. This does not bode well for
our profession, especially in a climate of cynicism towards
attorneys. We need to raise the bar (no pun intended) and act in
a manner consistent with our profession. Just because our
clients are at each others’ throats does not mean that we need to
participate in objectionable behavior. Further, when you engage
in unprofessional conduct, you lose focus on the case and the
representation of your client suffers.

That is not to say we should not zealously advocate for our
clients. Aggressive representation is the trait of a good lawyer.
However, aggressive and ethical representation are traits of a
great lawyer. Ethics and aggressiveness are not mutually
exclusive characteristics.

In Palm Beach County, ethics and professionalism are
governed by the Standards of Professional Courtesy, and can be
found on the Palm Beach County Bar Association’s website, at
http://www.palmbeachbar.org/spc.php. It goes without saying
that each lawyer should read and follow these Standards when
conducting themselves in the practice of law. Without reciting
the Standards in their entirety, the section titled “Conduct
Toward Other Attorneys, The Court and Participants” is worth
quoting. Namely:

1. Attorneys should refrain from criticizing or denigrating the court,
opposing counsel, parties or witnesses, before their clients, the
public or the media, as it brings dishonor to our profession.

Progessionalism Connen

2. Attorneys should be, and should impress upon their clients
and witnesses the need to be, courteous and respectful and
not rude or disruptive with the court, opposing counsel,
parties and witnesses.

3. Attorneys should make an effort to explain to witnesses the
purpose of their required attendance at depositions, hearings or
trials. Absent compelling circumstances, attorneys should give
adequate notice to third-party witnesses before the scheduling
of their depositions, advance notice of a subpoena for a
deposition, hearing or trial. They should further attempt to
accommodate the schedules of witnesses when resetting their
appearance and promptly notify them of any cancellations.

4. Attorneys should respect and abide by the spirit and letter of
all rulings of the court.

5. Attorneys should act and speak civilly to courtroom
deputies/bailiffs, clerks, court reporters, judicial assistants and
law clerks with an awareness that they, too, are an integral
part of the judicial system. Attorneys should be selective in
inquiries posed to judicial assistants to avoid wasting their
time. Attorneys should endeavor to be knowledgeable about
the court administrative orders, local rules and each judge’s
published or posted practices and procedures.

At the end of the day, Karma can be a wonderful thing.
Like the folks at the Clematis Street Books & Internet Café ask
us all to do: practice random acts of kindness. Make those acts
of kindness towards opposing counsel, a judge, or both. After
all, our clients will come and go, but we will likely have several
cases against each other over our careers and we will be in front
of the same judge on more than one occasion. As an added
bonus, dealing with other attorneys and judges in a civil and
ethical manner will make you a better and more respected
lawyer, and will reduce your stress level. It’s a win-win
situation for everyone.

Attorney Dean Xenick is an associate with the firm of Burman,
Critton, Luttier; and Coleman LLP and practices in the areas of
personal injury, wrongful death, complex commercial litigation,
insurance bad faith and construction litigation. Mr. Xenick is also a
member of the Palm Beach County Bar Association’s Professionalism
and Judicial Relations Committees. He can be reached at 561-515-3122
and dtx@bclclaw.com

dsloQidag? Kook Drive

Sponsored by the Lawyers for Literacy Committee
to benefit the children’s literacy programs
of the Literacy Coalition of Palm Beach County.

Collect the most new or nearly new children’s books and
receive a $100 gift certificate to Barnes & Noble!

Book Challenge going on now thru December 17

Drop your books off at the Bar Office no later than 5:00 pm on
Friday, December 17. (To be eligible for the prize, please fill
out this form and leave it in your box of books.)

Your Name

Law Firm

Phone

Number of books collected

Thank you for giving the gift of reading to those in need.

HNappy Holidays!

December 2010
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The following represents each new
member’s name, hometown, law school, and
date of admission to the Florida Bar and
law firm association.

SUSAN BALL — New York Law
School, 1994; West Palm Beach

JARRETT D. BLAKELEY — New
York; Fordham University School of
Law, 2006; Associate in Greenspoon
Marder, P.A., Ft. Lauderdale

MARK BOGEN - Illinois; Loyola
University, 1990; Bogen Law Group,
P.A., Boca Raton

GERARD COLLINS — Massachusetts;
Western New England College School
of Law, 2004; Associate in Kay &
Bender, P.L., Pompano Beach
MATILDA GARCIA - Florida
Registered Paralegal Member; Frank,
White-Boyd, P.A., Palm Beach Gardens
MARISSA HOFFMAN - New Jersey;
University of Florida, 2000; Associate
in Rigell & Associates, P.A., West Palm
Beach

CLAIRE HURLEY - University of
Akron School of Law, 2010; Associate
in Cole Scott Kissane, West Palm Beach

Welcome New Members!

JENNIFER LANE - Georgia; Nova
Southeastern University Shepard Broad
Law Center, 2010; Jupiter

DAVID A. MCKIBBIN - New York;
University of Miami, 1972; Sole
Practitioner, David A. McKibbin, P.A.,
West Palm Beach

NATALIE MOLDOVAN-
MOSQUEDA - Ohio; Nova
Southeastern University, 2010;
Associate in Marschall & Associates,
Palm Beach Gardens

MICHAEL W. OLSEN — Washington;
University of Miami, 2009; Sole
Practitioner, Royal Palm Beach
ASHLEY ORTAGUS - Florida;
Florida State University College of
Law, 2010; Legal Aid Society of Palm
Beach County, Inc., West Palm Beach
JOSEPH PEDUZZI — Connecticut;
Nova Southeastern University, 1999;
Sole Practitioner, Law Office of Joseph
A. Peduzzi, P.A., Palm Beach Gardens
ANDREA A. ROBINSON - Florida;
Florida State University Law School,
2010; Office of State Attorney, West
Palm Beach

MEGAN ROGERS — Minnesota;
University of Denver/George
Washington University, 2010;

Boca Raton

GREGORY SALNICK - Florida;
Florida State University, 2010; Office
of State Attorney, West Palm Beach
RICHARD A. SERAFINI — New
Jersey; Temple University, 1993;
Partner in Ruden McClosky, West Palm
Beach

KHARI TAUSTIN - University of
Miami School of Law, 2010;
Wellington

PHYLLIS WEISSBERGER - Florida
Registered Paralegal Member; Maynor
Sachs Copple, West Palm Beach
DAVID ZELNER - DePaul University
College of Law, 2010; Associate in
McHale & Slavin, P.A., Palm Beach
Gardens

Louis Pfeffer, .Esq.

o

Terry Watterson, Esq.

Kolleen Bylciw, Esq.

Kristopher Duer, Esq.

Lawrence Ginsburg, Esq. Robert Bannon, Esq.
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Edward Gart"ison*

Steven Rubin, Esq.

Lisa Jolivert Dorsery, Esq.

ARC MediaTion

Your Full Service Firm of Mediators & Arbitrators

/]
Brendan Heneghan,Esq.  JohnW. Gary llI, Esq.

Y
b

Edward B. Deutsch, Esq.

3"

Donna Melise, Esq.

ARC Mediation accommodates
clients throughout Florida,
from Miami-Dade through the
Treasure Coast and beyond.

561-712-4717
www.arcmediation.com

N
* Retired Circuit Judge  Karl Schuerman, Esq.

Micheal A. Edwards, Esq.

3
vid

Michael Gelfand, Esq.

v

John Henneberger, Esq.

Frederick W. ﬁord, Esq.

+

N
-

Jane Socoloff, Esq.

Leo Spitale, Esq. Thomas F. Meyer, Esq.
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NOMINATIONS SOUGHT FOR 2011 PRO BONO NIGHT AWARDS

The 23rd Annual Pro Bono Recognition Evening will be held on Saturday
Evening May 7, 2011 at the Palm Beach County Convention Center. Anyone
wishing to nominate an attorney, support staff member, law firm, individual or
group for a Pro Bono Award for exemplary pro bono work in 2010 please fill
out the form below. Reasons for the nomination should accompany this form
and client names are not necessary. Client names will not be used for any press
releases or for the program the night of the event without the client’s written
consent.

Nominating Form
Name of Nominee:

Firm Name:

Address:

Phone Number:
Reason for nomination:

Attorneys that closed cases in

September 2010

Thanks for all you do!

Richard Abedon
Barry S. Balmuth
Freeman Barner, Jr.
Gregory Burdick
Maxine Cheesman
Nancy E. Crown
Rosanne M. Duane
Joseph Farish

Amy Genet

Charles D. Jamieson
Georgina Jimenez-Orosa
Joseph E. Johnson
Judith Ann Just
Richard Kleid

Eric Klein

Anthony Manganiello

Penny Martin
Lawrence Moncrief
Shahar Pasch

Jordan Rappaport
Gerald Richman

Paul Roman

Moria Rozenson
Norman L. Schroeder, I
Sandra Seder

Michael Stern

Donald H. Tiller, Il
Matthew Triggs
Gwendolyn Key Tuggle
Elissa Vessal

Mark Wilensky
Jerome Wolf

Total Hours Provided: 350.6

Please mail nomination by January 15th to: Kimberly Rommel-Enright,
Esq., Pro Bono Coordinator, Legal Aid Society of Palm Beach, County, Inc.,
423 Fern Street, Suite 200, West Palm Beach, FL 33401. If you have any
questions regarding these awards, please call Kim at 655 - 8944 ext. 265 or e-
mail her at kenright@legalaidpbc.org.

Robert Bertisch, Executive Director

-~

4’ rical
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Who Are They?

From Page 4

| Bill Boyes

2. George Psoinos
3. Susan Brattebo
4. David Rigell

5. Marvin Littky

Movie tickets make holiday
great gifts for teachers, clients

and staff!

The PBCBA has discount movie
tickets available for its members.
Remember, these tickets make great gifts
for family, babysitters, staff, clients or
end of the year gifts for teachers. Savings
are available for the following theaters:

* Muvico Theater - $7.50 each
($10.00 at box office)

* Regal Theaters $7.50 each
($10.00 at box office)

* Cobb Theatres $7.50 each
($10.00 at the box office)

Come by the office and pick up your
tickets today (payment only by check or
credit card). Tickets will only be
FedEx’d (not mailed) if member provides
us with a FedEx number.
PRICES ARE
SUBJECT TO
CHANGE

December 2010

THE Law OFFICES OF

CATHLEEN Scortr, P.A.

Lindsay Hanson, Cathleen Scott, Deborah Baker

Tl'iroug‘-uout This Past Year, and
Best Wishes for a Happg Holiday Season.

www.floridalaborlawyer.com

250 8. Central Blvd, Suite 104A - Jupiter, FL 33458
101 Northpoint Parkway « West Palm Beach, FL 33407
(P) 561-653-0008 « (F) 561-653-0020

EMPLOYMENT - HEALTHCARE -« CRIMINAL LAW

Our Hcartfclt Thanks for Your Clicnt chcrrals -‘ﬂlﬁw

S g
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E e The Estate and Probate Law Continuing Legal Education Committee presents: H

“The 28th Annual Estate and Probate Seminar - Part I”

Wednesday, January 26, 2011 - 8:00a.m.- 12:00p.m.

Bar Association Office, 1601 Belvedere Rd., Suite 302E, West Palm Beach, FL

&5
Program Schedule " =) W

=
8:00a.m. - 8:25a.m. “Hot” Breakfast Buffet / Late Registration and Check In g/'/

8:25a.m. - 8:30a.m. Welcome & Opening Remarks - Tasha K. Dickinson, Esq., Board Certified Wills, Trusts
& Estates Attorney, Jones, Foster, Johnston & Stubbs, P.A., Committee Chair

8:30a.m. - 9:20a.m. Dealing With Attorney’s Fees Issues in Trust, Estate and Guardianship Matters —
an Ethical Perspective - Peter A. Sachs, Esq., Board Certified Business Litigation and
Civil Trial Attorney, Jones, Foster, Johnston & Stubbs, P.A.

9:20a.m. - 9:50a.m. Ethics and Professionalism: A Cut above the Ordinary - Representative from the
Professionalism Committee of the Palm Beach County Bar Association

9:50a.m. - 10:00a.m. BREAK

10:00a.m. - 10:50a.m. Nuts and Bolts of Contested Guardianships - Peter J. Forman, Esq., Gutter Chaves
Josepher Rubin Forman, and Lawrence J. Miller, Esq., Miller & O'Neill, PL

to Carry that Burden - Edward Downey, Esq., Board Certified Wills, Trusts & Estates
Attorney, Downey and Downey, P.A.,

11:10a.m. - 11:40a.m. Till Death Do Us Part: Challenging Marriage and Spousal Rights Procured by
Fraud, Duress or Undue Influence - John C. Moran, Esq., Gunster, West Palm Beach

11:40a.m. - 12:00p.m. Judicial Presentation - Judges Jack H. Cook and John L. Phillips, Fifteenth Judicial
Circuit

Sabadell United Bank

pankauski

Sponsored By: A coPY CENTER
AR 06 TAL

estate & trust litigation \V/

This course is expected to receive 4.0 CLER Including 1.5 Ethics credits from The Florida Bar. Certification credits are pending.
The cost of seminar, which includes a “hot” breakfast buffet is $110 for PBCBA member attorneys/paralegals; $150 for non-PBCBA member attorneys/
paralegals if registered by January 19, 2011; add $25 after that date. This seminar is for attorneys/paralegals only.
All refund requests must be made in writing and made no later than 48 hours prior to the date of the seminar.

form = online at www.palmbeachbar.org registrants prior‘ to the seminar

HOW TO ahy, BYCHECK | ¢ = BY CREDIT CARD  [@W3 Materials will now be emailed to all
REGIS‘I‘ER Return this c 41'_%} For Security purposes, your must register
: =

Credit card registration payment not accepted by Fax to comply with PCI regulations.

Name: Telephone:

Address: City/Zip

Email Address:

I will not be able to attend the seminar but would like to order the CD (allow 4 weeks for delivery) (Estate/Probate Seminar 1/26/11)
Cost is the same as listed above, in addition to $10 for shipping and handling. PAYMENT BY CHECK ONLY, WITH THIS FORM.

Palm Beach County Bar Association, 1601 Belvedere Rd. #302E, West Palm Beach, FL 33406

% 10:50a.m. - 11:10a.m. Proof of Due Execution of the Will/Trust: Who Has the Burden of Proof and How




(Aouvx(g Lawyers Section News

Members of the YLS came out to recognize immediate past YLS
president Theo Kypreos. At left, current president Allison Kapner
presented him with a gift to thank him for his year of service

which included starting a couple of new projects: a fishing
tournament and a habitat for humanity project.

Stuart Manoff, Mark Nichols and Evan Frederick

Circuit Judges Don Hafele and David French

W. JAY HUNSTON, JR.
Mediator/Arbitrator

* |.D. Stetson Univ. College of Law (1976)

* Florida Bar Board Certified Civil Trial Lawyer
(1983-2003)

¢ Florida Bar Board Certified, Emeritus in
Civil Trial Law (2003-Present)

* Florida Certified:
Circuit Civil Mediator (1991-Present)
Family Mediator (1998-Present)

* NASD/FINRA Approved Mediator

Qualified Florida Arbitrator

* Admitted to Practice in Florida and Montana
* Hourly and Per Diem Rates Available upon Request

Since 1/1/01, limiting his practice to all forms of effective dispute resolution, including pre-suit and
Court-ordered mediation, arbitration, conciliation, special master proceedings, and private judging.

W. Jay Hunston, Jr., PA.

PO. Box 508, Stuart, FL 34995
(772) 223-5503; Fax: (772) 223-4092
(800) 771-7780; Fax: (866) 748-6786

Email: wih@hunstonadr.com
website: http://www.hunstonadr.com

YLS Hosts Panthers Game
December 15

Please join the Young Lawyers
Sections of the Palm Beach and
Broward County Bar Associations for
a V.ILP. Night with the Florida
Panthers Wednesday, December 15,
2010 at 7:00 p.m. Come watch the
Florida Panthers vs. Carolina
Hurricanes at the Bank Atlantic
Center. Ticket price is $50 per ticket
and includes:

seat in Coach’s Club Section
access to Coach’s Club Lounge
free food and drinks (beer,
wine, and soda)

free parking

This event is open to your
colleagues, friends, and family! In
addition, The Palm Beach County Bar
Association YLS will be paying for a
charter bus for the first 50 registrants.

To Register:

Send this completed form, along
with a check made payable to “Young
Lawyers Section” to Julia Wyda at
Sasser, Cestero & Sasser, PA., P.O.
Box 2907, West Palm Beach, FL
33402. Registration forms and checks
must be received by December 6,
2010. If you have any questions,
please e-mail Julia Wyda at
jwyda@sasserlaw.com.

Name and phone #:

Address:

Number of Tickets
@ $50.00 per ticket = $
enclosed

Page 14
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Fraudulent Misrepresentation

by Ted Babbitt

A recent Supreme Court opinion
explains what is and is not required to
sustain a cause of action for fraudulent
misrepresentation.

Butler v. Yusem had a long history of
appellate review ending with the opinion of Butler v. Yusem, 35
Fla. L. Weekly S493 (2010). The case resulted in two opinions
from the Fourth DCA and two from the Supreme Court.

The case arose from a business partnership gone awry
which resulted in a suit by Butler claiming fraudulent and
negligent misrepresentation. The trial court denied both claims
based on what it called “lack of due diligence” on Butler’s part
in failing to follow up on certain contract provisions as well as
“ask the right questions” to a bank about his partner’s solvency.

The Fourth DCA concluded that the trial court had
misapplied the term “lack of due diligence” for what was really
“justifiable reliance” and on the basis of the tipsy coachman
doctrine affirmed the trial court’s denial of relief on both
fraudulent and negligent misrepresentation.

The tipsy coachman principle permits an appellate court to
affirm a trial court’s inappropriate reliance on a judicial theory
so long as the record reflects ample evidence to support the
finding on an alternate principle under the theory that the right
result was reache